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(<o) . ABSTRACT
Today, along with the relative expansion of public health around the world, various diseases such as

© AIDS, malaria, etc. are increasing in human societies. In this regard, the pharmaceutical industry is one of

Received: 21 Jan 2020 : the mostimportant industries that should be supported so that the inventors of new drugs have enough
Accepted: 08 Apr 2020 © motivation to produce more effective drugs. On the other hand, the undeniable benefits of supporting
: pharmaceutical inventions pose a serious threat to developing and less developed countries, and may
endanger the public health of these societies. In such situation, we should know which of these two
principles is preferable to other and should be given priority: Public health as a basic human right or
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Keywords: protection of pharmaceutical patents as an exclusive right of its owners? One of the most important
Pharmaceutical pat- ¢ issues discussed directly and indirectly in the World Trade Organization is “public health”, especially the
ent protection, World :  drug trade and the protection of pharmaceutical patents, and this organization has always protected the
trade organization, rights of drug inventors to maintain a balance between public health and freedom of access to medicine.
TRIPS agreement, Therefore, any legal system that wants to join this organization may face problems due to these two is-
Doha declaration, ¢ sues. This study aims to investigate the conditions and challenges of supporting pharmaceutical patents
Public health. : inlegal systems in case of accession to the World Trade Organization.
Extended Abstract the invention of various drugs. One of the factors af-
fecting the development of this science is the need
1. Introduction to protect pharmaceutical patents in different legal
systems [1]. Despite the need for protection, the form
he advancements in modern societies are and extent of this protection is different in societies.
because of science and knowledge that In some societies, the inventor should be granted the
contribute to the growth and development exclusive rights to use and exploit the invention com-
of societies and increase welfare in vari- mercially and, thus, efforts should be made to ensure
ous dimensions. One of these sciences is the interests of both individual and society.

medical science, which tries to help increase the health
of communities and thus increase the welfare through
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However, other groups argue that this approach can-
not serve the interests of the whole society, especially
developing countries. This problem is especially im-
portant in the field of pharmaceutical patents related to
human life; mere support for these patents puts devel-
oping countries in dire need of medications [2].

This study was conducted with the aim of examin-
ing the conditions and challenges for the protection
of pharmaceutical patents in legal systems in case of
accession to the World Trade Organization (WTO).
Moreover, the purpose of this study was to investigate
the extent to which the Trade-Related Aspects of Intel-
lectual Property Rights (TRIPS) Agreement has man-
dated the WTO legal systems to provide protection for
pharmaceutical patents, and to what extent it has been
able to provide a solution to public health in the event
of challenges and obstacles arising from the exclusive
rights of the patentee. It is assumed that the WTO has
stated minimal requirements for the patent protection
in the TRIPS Agreement and leaves countries free to
act. Furthermore, the TRIPS Agreement, and in par-
ticular the Doha Declaration, has been able to adopt
strategies to deal with these challenges.

2. Materials and Methods

In this review study, the search was conducted in a
number of reliable databases including Scopus, Iran-
Doc, and Google Scholar. All yielded articles were se-
lected for review.

3. Results

Before signing the TRIPS Agreement in 1994, the
process of granting pharmaceutical patents between de-
veloping or less developed countries was slower and
many disagreed to grant a patent to a pharmaceutical
product under national laws. The TRIPS Agreement,
however, stressed the need to establish an international
protection for pharmaceutical patents. The agreement
requires all WTO members to recognize the protection
for all patents and, in particular pharmaceutical patents,
because most of the patents granted in the world are re-
lated to pharmaceutical products and processes. There-
fore, the legal systems, as members of the WTO, and
those seeking to join this organization must bring their
laws and regulations into line with this agreement [3].

Compared to other WTO agreements and conventions,
one of the features of this agreement is the expression
of requirements and powers of the countries in regu-
lating their domestic laws by taking into account the
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necessary standards appropriate to the political and so-
cial conditions of each society [4]. Therefore, like other
WTO fundamental agreements, this agreement have a
special focus on public health, particularly access to
medicine, and seeks to establish a balance between the
intellectual property right holder (the patentee) and the
public health (as a basic human right) so that the coun-
tries be able to protect human life and health while pro-
tecting the rights of the patentee. The same conclusion
was expressed in the 2001 Doha Declaration on intel-
lectual property and public health, and emphasized that
the TRIPS Agreement should not impede the measures
taken by members to protect public health [5].

Due to the great role of pharmaceutical patents in
the field of public health, they have a prominent place
among other patents. This place has created a chal-
lenge among developing and developed countries. As
a result, the conflict between public health and intel-
lectual property rights of patentees is one of the most
challenging issues, especially for developing countries.
This is because with exclusive rights granted to paten-
tees, developing countries' access to medicine can be
very difficult, and even the health of these communi-
ties may be affected by rising drug prices [6].

4. Discussion

Developing countries are recommended to limit the
protection of pharmaceutical patents to an extent that
it does not conflict with public health, because some
rights are considered goals and others are a means to
achieve the goal and have a methodical aspect. The
right to have health seems to be a goal such that human
beings try to invent and supply medicine to achieve it.
Therefore, it can be said that the right to invent a phar-
maceutical product is the right to the patent, and is not
a genuine right; it is a right to achieve an intrinsic goal,
i.e. the right to health. It cannot be considered uncon-
ditional and absolute, but freedom to exercise this right
is limited to health care.
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