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@ : ABSTRACT
Family is the most important social group, and the survival of society depends on the survival of the

i family and its survival depends on legitimate parentage and legal ties. Therefore, the issue of proving the

Received: 12 Sep 2019 parentage is one of the most sensitive issues in the Islamic law and the legislator has tried to preserve
Accepted: 01 Jan 2020 i itby enacting laws. From the beginning of Islam until now, in Imami jurisprudence and consequently in
: the civil law, the rule of marriage presumption has been used as a legal evidence to prove the parent-
age. However, with the widespread development of genetic science and laboratory sciences, genetic
tests are used to determine the parentage. Since the Iranian Civil Code does not explicitly mention the
ways of proving parentage, and there are disagreements between jurists and jurisprudents on the au-
thority of such tests to prove parentage, these new medical methods have posed various challenges to
jurisprudential rules. This study, using jurisprudential and legal sources, aimed to investigate the value
and position of genetic tests in proving legal parentage to determine whether the legitimate parentage
can be proved based on them in Iranian law or not. The results indicated that genetic testing cannot
be considered independently for proving legitimate parentage. These tests, despite their high scientific

Available Online: 01 Aug 2020

Keywords: certainty and validity, can only establish a blood relationship between people. A legitimate parentage is a
Proving parentage, ¢ legalrelationship, in addition to being a blood relationship, and without the three conditions of marriage
Marriage presump- presumption law, genetic testing cannot be relied on to prove it. However, these tests can be helpful in
tion rule, Genetic proving some claims, such as identifying unidentified corpses, studying the organ damages caused by air
testing : accidents or explosions, and creating a genetic database of criminals.
Extended Abstract for any reason and requires a lawsuit from the plaintiff. In
this lawsuit, the reasons that the plaintiff can invoke play
1. Introduction an important role. Maternity can be easily proved by preg-
nancy and childbirth, but it is difficult to prove paternity
here is a blood and legal relationship among because the plaintiff must prove that s/he is the result of the
family members, which is called “parent- marital relationship between his/her mother and her hus-
age” and creates rights and obligations for band, but there is no valid evidence.

the members [1]. There are some cases
where this relationship has not been proven
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Therefore, the legislator should intervene in the lawsuit to
prove paternity and think of a way to solve this problem for
families with the help of presumption of marriage law. In
terms of proving parentage, confession and presumption of
marriage have been mentioned as two solutions in Articles
1158, 1159 and 1273 of the Iranian Civil Code. Consider-
ing that a marriage may have not been registered to apply
the presumption of marriage law according to the marriage
certificate, and no confession may be made by the plaintiff
to invoke the arguments specified in the Civil Code, new
evidence is needed for proving parentage. Due to the ease
of referencing to genetic tests, especially in cases where the
child was born out of wedlock, the use of medical methods
are important to prove parentage by recognizing these argu-
ments and using them correctly.

Since the Iranian Civil Code has not specified the ways
of proving parentage, and jurists and lawyers also disagree
on the authority of genetic tests to determine parentage,
modern medical methods have posed various challenges to
the rules of jurisprudence. This study, using jurisprudential
and legal sources, aimed to investigate the value and posi-
tion of genetic tests in proving legal parentage to determine
whether the legal parentage can be proved based on them in
Iranian law or not.

2. Results

According to the presumption of marriage law, the children
born to a married woman are presumed to be the children of
her husband, unless the contrary is proved based on the ab-
sence of a marital relationship and the impossibility of birth,
in which case this law is invalid. Following the presumption
of marriage law, the Iranian Civil Code has drafted Articles
1158 and 1159 to determine the parentage. [9]. According to
Article 1158, parentage is legitimate when the child's par-
ents have a valid marital relationship during fertilization,
whether permanent or terminated. In addition, the interval
between intercourse and the birth of the child should not be
less than 6 months and not more than 10 months. Regarding
the validity and authority of genetic tests among jurists, no
one believes in the absolute invalidity of DNA tests; there is
only controversy over how to invoke [1].

A question regarding the use of genetic tests has been
asked from imitation authorities. The majority believe that
if the related knowledge is obtained for a judge, one can
act on that knowledge; however, the accused cannot be
limited or punished (receive hadd or ta'zir) based on these
tests. These tests do not prove legal parentage; they merely
prove the blood relationship between the child and the ac-
cused [60]. Other imitation authorities argue the absolute
invalidity of such tests for proving parentage. However, it
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is certain from the words of jurists and jurisprudents that
genetic tests can be invoked to resolve disputes, if they are
the basis for obtaining knowledge for a judge.

It should be noted that Islamic law is never separate from
ethical issues. The Islam is based on social interests and
corruptions. The legislature, by enacting the supranational
rule of marriage presumption, seeks to preserve family chas-
tity and prevent the collapse of the family structure. Ad-
vanced methods of proving parentage, while not free from
error and influence, ignore the philosophy under which the
presumption of marriage rule is forged, which can cause
many ethically negative effects in society. [14]

3. Conclusion

In order to prove the legitimate parentage, the related
conditions must be provided (marital intercourse and the
interval of 6-10 months between intercourse and the birth
of the child) so that the judge rules on the right parentage,
otherwise it is not possible to ascertain the existence of a
legitimate parentage through genetic testing without ful-
filling the conditions of presumption of marriage. These
tests can only prove a normal blood relationship, as Ar-
ticles 1161 and 1162 of the Iranian Civil Code stated that
if the husband explicitly or implicitly admitted that he was
the father, the plea would in any case not be heard after
the expiry of two months from the date that the husband
was informed of the birth of the child.
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